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BRIEF FOR THE APPELLEE 


Preliminary Statement 

Appellant, Enrique Hernandez, appeals from a déniai by 
District Judge Jack B. W'einstein of the Eastern District of 
New York, of his motion for a new trial on the grounds of 
newly discovered evidence, after a hearing held on November 
15, 1974. 

On December 20, 1971, the appellant, and eight other 
individnals were convicted after a jury trial, before Judge 
Weinstein, of conspiring to smuggle and trahie in cocaïne 
in violation of Title 21, United States Code, Sections 173 
and 174.* Appellant was senteuced by Judge Weinstein to 
fifteen years iniprisonœent and a tweuty thousand dollar 
($20,000) line. Appellant’s conviction was ailirined by t his 
Court in open court. See, United States v. Bormne-Iglar, 
402 F.2d 574 (1972). He is presently incarcerated. 

* The Government’s appendix contains the statement of faets 
whieh was part of the Government’s brief filed in the appeal of 
appellant s conviction (G.A. 135-151). 
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Statement of the Case 

A. Appellant's Motion for a New Trial 

On July 18, 1074, tlu* appellant personully caused tu lie 
filet! in the Eastern District of New York an affidavit in 
which lie requested u new trial (G.A. 141). That ullidavit 
was supplemented b.v a notice of motion and an allidavit 
sworn to by appellant’s attorney, Joseph 1. Stone, dated 
September 27, 11174 (G.A. 4-11), and a letter by appellant's 
attorney dated November 12, 11)74 (G.A. 10-11). In tluise 
documents, appellant contended that certain unspecitied 
illégal wiretapping activities of New York City Police Dé¬ 
tectives, which had recently lteen publicized, had somehow 
affected the wiretap evidence which was otl'ered against him 
at his trial, and, tlius, tainted the proceedings. Ile did not 
contend that lie had discovered any evidence that would 
establish his innocence, nor did lie otl'er any spécifie evi¬ 
dence that the wiretaps in the instant case were illegally 
obtained. Helying upon generalities, the appellant sought a 
new trial based upon t his “newly discovered evidence.” 

B. The Hearing 

On November 15, 11)74, Judge Weinstein conducted a 
hearing in this niatter. James Sotille, Détective Owen 
Brodeur and the appellant testified at this hearing as to 
the following facts : 

1. Mr. Sotille testified that lie had engaged in illégal 
wiretapping activities during the months of September and 
part of November 11)70 at the Ohile-Lindo restaurant in 
Manhattan (G.A. 18). This wiretapping had no relation to 
the appellant or to any of his co-eonspirators (G.A. 21, 22, 
26). The appellant was never seen at the restaurant nor 
was lie ever mentioned in connection with the wiretap (G.A. 
11), 21). Sotille did not know or work with Détective Bro¬ 
deur. Cruet or Tuckett, the détectives assigned to appellant’s 
investigation, nor was lie aware of their investigation (G.A. 



28-29, Il ). Moreover, he was unaware of the court author- 
ized wiretap being comlucted upon Enrique Hernandez. In 
re.spon.se to the Court’s question: “Did any of the informa¬ 
tion tliat yon had resuit in the wiretap that was used in this 
case?” Sotille responded : “No, I hâve no knowledge of 
that teain’s activities or these people” (G.A. 32). 

2. On September 10, 1970, Sotille received “sketchy 
information” over the illégal wiretap concerning a room 
number at the Century Paramount Hôtel. As a resuit of 
observations inade while he was at the hôtel, he recognized 
two individuals he knew to be drug traffickers. After 
fnrther observation and investigation, he subsequentlv made 
a seizure of narcotics from a third individual, (lilberto 
Pascual.* Sotille said he lied at the pretrial suppression 
hearing wlien he testified that a eonfidential informant gave 
him the information which led him to the Century Para¬ 
mount (G.A. 26, 38, 42). (He was not asked at trial what 
led him to the hôtel). 

3. Détective H rôdeur, who maintained the court author- 
ized wiretap upon the téléphoné of Enrique Hernandez, was 
unaware of the illégal wiretap being conducted by Sotille, 
and only became aware of its existence during préparation 
for the présent hearing. He never discussed his investiga¬ 
tion of Enrique Hernandez with Sotille until after appel- 
lant's indictment (G.A. 50-52). 

4. In his testiinony at the hearing, appellant claimed 
that he and his codefendants made frequent téléphoné rails 
to and from the Chile-Lindo restaurant in September of 1970 
concerning narcotics-related activity (G.A. 57). 

* Nicodemus Olate-Romero (date) and Justo Quintinella were 
the two individuals that Sotille had earlier recognized. They 
were with Gilberto Pascual when Sotille seized the narcotics. 
(See trial testiinony of Sotille at G.A. 66-105, 122-134). date and 
Quintinella were indicted with appellant but were fugitives at 
the time of trial. Pascual, the individual from whorr. the narcotics 
was seized, was not a co-defendant or co-conspirator of appellant. 
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C. The Findings of the Court 

Tlie District Court made the following statements and 
iindings at the conclusion of the hearing: (1) “[InJ my 
opinion the défendant was tried fairly and the évidence was 
overwhelming” (G.A. 59); (2) “Fin going to do any- 
thiug with the case on the basis of what 1 hâve. The wliole 
thiug is too tenuous. Whatever we hâve had here, and it's 
very slight, would be cumulative” (G.A. til) ; CD “there 
are ail these rumors lloating around in jail. I can't retry 
cases four years later on the basis of this kind of informa¬ 
tion. * * * Auything I heard today would hâve produced not 
the slightest différence at the trial” (G.A. (il); (4) “noth- 
ing that I heard here would hâve ulïected my decision, 
and nothing that 1 heard here would hâve affected the jury’s 
decision” (G.A. 61); (5) “that’s why they reqüire a very 
heavv burden before a new trial can be granted. We can't 
retry these things over and over again. * * * The défendant. 
1 thought, had a very fair trial. He was convicted ont of 
his own mouth; his wiretaps were very convincing; and the 
wiretap that we had in the case and that was introduced 
was legally obtained. There is no indication to (lie con- 
trary” (G.A. 68); (6) “I simply am not going to call in 
a whole sériés of witnesses ou the basis of what you hâve 
shown here. It’s just too tenuous” (G.A. 63); (7l “these 
seem to me to be stabs in the dark. There is information 
now abroad that a number of people involved in narcotics 
control were crooks. That is not the basis for setting aside 
every one of these verdicts and going into background on 
each of them. There’s no indication here of any connection. 
* * * I’m sorrv. I haven't the slightest doubt of Air. 
Hernandez's conviction on the basis of the evidence we had. 
Thank you very much. Motion denied” (G.A. 64). 
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ARGUMENT 

7iie District Court Properly Denied Appellanî's 
Motion for a New Trial. 

Appelant contends tlmt a new trial is required in his 
case and tliat the District Coart improperly t'ai led 1 to 
recognize the neeessity of such a new trial Appellant's 
contention is liasod npon one fact whicli tin* tîovernment 
dors not dispute. That tact involves Détective Sotille's 
l'aise testiniony cunceruing the source through which lie had 
learned of narcotics activities at the Century l’araniount 
Hôtel, whick eventually led to his seizure of narcotics froin 
(îilherto Pascual, an individual who was neither a co- 
conspirator nor co-defendaut of appellant. 

l'nder recognized standards covering the granting of a 
new trial, we helieve that appellanî's contention is without 
merit. Initially, however, we would note tliat Détective 
Sotille's concededly false testiniony was not elicited at the 
trial, lait sitnply at a suppression kearing in whick appel¬ 
lant had lio standing wbatever.* In addition, we would 

* Appellant was not on the premises at the time of the 
contested search and seizure, he had no proprietary or possessory 
interest in the premises and he was not charged with an offense 
which included, as an essential element of the offense charged, 
possession of the seized evidence at the time of the contested 
search and seizure (G.A. 66-105, 122-134). Brown V. United 
States, 411 U.S. 223, 239 (1973). See also United States V. 
Tramunti, — F.2d — (2d Cir. slip opinion, 2107, 2124 n. 18; 
March 7, 1975); United States V. Capra, 501 F.2d 267 (2d Cir. 
1974) and United States V. Pui Kan Lnm, 483 F.2d 1202 (2d Cir. 
1973). 

Similarly, the appellant laeks standing to ob.iect to the 
illégal wiretap which was conducted at the Chile-Lindo Restaurant 
for there is no evidence that appellant’s conversations were inter- 
cepted over the illégal wiretap. Not being an aggrieved party 
under 18, U.S.C. S 2510(11) he, thus, would hâve no standing 
to object to the intereepted conversation which led Sotille to the 
Century Paramount Hôtel; “Co-conspirators and co-defendants 
hâve been accorded no spécial standing” (Alderman V. United 
States, 394 U.S. 165 (1968). 
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also préfacé oui- main remarks by observing that ail of tlie 
wire fap évidence admitted at appellant's trial was logully 
obtained.* Finally, the cocaïne soized from l’ascnal was not 
(as appellant would apparently bave this Court believe) the 
only tangible narcotics évidence introduced at the trial. 
The cn-censpirator and witness Sepulvedo, and the co- 
defei.dants Pineda and Victor and Martin Hernandez were 
arrested in possession of four kilograms of eocaine, ail of 
which was introduced at the trial ((î.A. 106-120). 

lt is settled that: “[aj motion for a trial based on newly 
discovered evidence is addressed to the discrétion of the 
trial court ... It is not favored and should lie granted only 
with gieat caution . . . and only when it is évident that 
the trial judge lias aliused his discrétion." I nited States v. 
Sposato, 44(5 F.2d 770, 781-782 (2d t'ir. 1071) see also 
(United States v. Lombardozzi, 043 F.2d 127 (2d Cir. ), 
eert. denied, 381 l'.S. 038 (1065). Judge Weinstein, em- 
ploying that standard, conclnded that ‘‘[ajnything I heard 
today would hâve produced not the slightest ditference at 
the trial . . . nothing that I heard here would lmve affected 
my decision, and nothing that I heard would hâve affected 
the jury’s decision.” (H. 50). 

Appellant seeks to hâve the Court overturn Judge 
Wcinstein’s findings because Judge Weinstein “erred”. Ile 
ignores the established law. “[I|t is not the province of 
this Court or the Circuit Court of Appeals to review orders 
granting or denying motions for a new trial when such 
review is sought on the alleged ground that the trial court 

* Appellant States that if the jury knew of the illégal wiretaps 
they would, perhaps, hâve called into question ail wiretaps. This 
is utter persiflage. The only wiretap evidence that was before 
the jury was the court authorized wiretaps of the défendants 
Pineda, Miller and the appellant. There was, and is, no con¬ 
nection between these wiretaps and the illégal tap operated by 
Sotille. Therefore, under no circumstances would the evidence 
of Sotille’s activities hâve been before the jury. 
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mmk* erroneous tindings of tact”. United States v. Johnson, 
327 U.S. 10(j, 111 ( 11146 ). 

The nppellant, in urging that the adoption of a rule 
tlmt “no criminal conviction can la* sustained whon any 
perjureil tcslimony is otïcred by tin* Governmentwould 
thereby hâve this ('ouït usurp the province of tin* District 
Court jiulge and ignore the long estmdished test of La r ri non 
v. United States, 21 1*\2<I 82 (7th Cir. 1928). That test 
holds that a new trial shonld he granted whon ta) tin* 
Court is reasonably wcll satistied that the testimony given 
hy a inaterial witness is false; (b) that withont it the jury 
might hâve reaeln*d a different conclusion; and ici that 
the parte se»*king the new trial was taken hy surprise when 
the false testimonv was given and was unable to nteet it or 
did not know of it s falsity until after the trial. 

In the instant case. Sotille was not a inaterial witness 
against the nppellant. A])pellant had no standing to object 
to the cocaïne that was seize»! and, in tact. Sotille offered 
no évidence against a]ipellaut. As Judge Weinstein found, 
“whatever we hâve had liere, and it’s vory slight. would be 
cumulative.'' Judge Weinstein further held that nothing 
brought ont at the hearing would lmve alfected the jury's 
decision ... 1 haven’t the slightest doubt <d' Mr. Hernandez’ 
conviction ou the ltasis of the évidence we had . . . the 
évidence was overwholining" ( C ». A. 50, 53, 48). 

Judge Weinstein, th<* trial judge, was fully familial* with 
tlu* case; and he permitted nppellant a full hearing on the 
motion for a new trial. Thoro is no hasis for overturning 
h is déniai of the motion. “Wliile the appellute court might 
intervene when tin* tindings of tact are wholly unsupporte»! 
by évidence . . . it shonld never »lo so where it does not 
clearly appear that the tindings are not supporte»! by the 
évident*»*”. United Statis V. Johnson, supra, 111-117. 






CONCLUSION 

The order of the District Court should be affirmed. 

Respect fully subinitted, 


Marc h 21, 1975 

David G. Tbagek, 

United States Attorney, 
Eastern District of New York. 

Paul H. Rebc.man, 

Chasles E. Clayman, 

Assistant United States Attorneys, 

Of Counsel. 
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